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Employee
Retention
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What is the Employee Retention Credit (ERC)?
•

Created by the CARES Act and initially was not able to be taken by
companies that also received a PPP loan
–

•

•

This changed with Relief Act at the end of December 2020

Fully refundable payroll tax credit for eligible employers for a percentage of
qualified wages that are paid to employees (cannot count wages paid with
PPP)
–

For 2020, 50% of qualified wages up to $10,000 of qualified wages for the year

–

For 2021, 70% of qualified wages up to $10,000 of qualified wages per quarter

Applies to qualified wages after March 12, 2020 through December 31, 2021
–

Initially, the ERC was to go through December 31, 2020

–

The Relief Act at the end of December 2020 extended it another 6 months to June 30, 2021

–

The American Rescue Plan passed last week extended it another 6 months to December 31,
2021

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
Who is eligible to claim the credit?
An active trade or business that has the following:
– For 2020, must have 100 or fewer “full time employees”
– For 2021, must have 500 or fewer “full time employees”

AND
– Experience a significant decline in gross receipts during a calendar
quarter as compared to the same calendar quarter in 2019

OR
– Your business has been fully or partially suspended during any calendar
quarter due to orders from an appropriate governmental authority due to
COVID-19
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
What is a “full time employee”?
• An employee who in any calendar month in 2019 had an
average of at least 30 hours of service per week or 130
hours of service in the month
• To calculate your average number of full-time employees
for 2019 do the following:
- Take the sum of the number of full-time employees each calendar
month and divide by the number of months to determine

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
What is a significant decline in gross receipts?
• For 2020, a quarter in which gross receipts are less than 50%
of gross receipts for the same calendar quarter in 2019
– The reduction ends the 1st day of the calendar quarter after the
quarter for which gross receipts are greater than 80% of gross
receipts for the same calendar quarter in 2019

• For 2021, a quarter in which gross receipts are less than 20%
of gross receipts for the same calendar quarter in 2019

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
What does fully or partially suspended mean?
•

An employer that operates an essential business is not considered to have
a full or partial suspension of operations if the government order allows the
employer’s operation to remain open.

HOWEVER
•

An essential business that is permitted to continue its operations may be
considered to have a partial suspension of its operations if a governmental
order requires the business to close for a period of time during normal
working hours and this has more than a nominal effect on business
operations.

Let’s look at some examples!
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
Example 1:
Employer F, a restaurant business, must close its restaurant to on-site dining
due to a governmental order closing all restaurants, bars, and similar
establishments for sit-down service. Employer F is allowed to continue food or
beverage sales to the public on a carry-out, drive-through, or delivery
basis. Employer F's business operations are considered to be partially
suspended because a portion of its business operations – its indoor and
outdoor dining service – is closed due to the governmental order.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
Example 2:
Same facts as Example 1, except that two months later, under a subsequent
governmental order, Employer F is permitted to offer sit-down service in its
outdoor space, but its indoor dining service continues to be closed. During the
period in which Employer F is allowed to operate only its outdoor sit-down and
carry-out service in accordance with the order, Employer F's business
operations are considered to be partially suspended because, under the facts
and circumstances, a more than nominal portion of its business operations
– its indoor dining service -- is closed due to a governmental order.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
Example 3:
The following month, under a further governmental order, Employer F is
permitted to offer indoor dining service, in addition to outdoor sit-down and
carry-out service, provided that all tables in the indoor dining room must be
spaced at least six feet apart. Under the facts and circumstances, the
governmental order restricting the spacing of tables limits Employer F's indoor
dining service capacity and has more than a nominal effect on its business
operations. During this period, Employer F's business operations continue to be
considered to be partially suspended because the governmental order
restricting its indoor dining service has more than a nominal effect on its
operations.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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What is the Employee Retention Credit (ERC)?
More than a nominal effect on operations?
•

The gross receipts from that portion of the business operations is more
than 10% of the total gross receipts

OR
•

The hours of service performed by employees in that portion of the
business is not less than 10% of the total number of hours of service
performed by all employees in the employer’s business

Both of the above would be determined by referencing the gross
receipts or number of hours of service using the same calendar
quarter of 2019!
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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How to
Calculate
the Credit?
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Calculating the Credit
In order to determine eligibility and subsequent calculation of the credit,
you must first understand the aggregation rules (to determine full time
employee count, decline in gross receipts, maximum credit per employee
and full or partial suspension of business due to the government order):
– When to determine if you must aggregate all of your entities as a
single employer for purposes of the ERC
o If you have a parent-subsidiary structure, then all of your entities will be considered
as a single employer
o If you have a brother-sister ownership structure and there are two or more entities
where (1) five or few owners have at least 80% of the voting shares/units and (2) the
same five or fewer owners have more than 50% of the voting shares/units of each
entity (note that requirement (2) takes into account identical ownership)
o Entities are considered one employer if they are treated as a single employer for
purposes of retirement and other employee benefit rules
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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Calculating the Credit
Must determine qualified wages not paid with PPP loan funds
– Qualified wages – gross compensation paid plus the employer’s portion of
health plan expenses as long as they are excluded from gross income of
employees
o Qualified wages do not included wages paid under the FFCRA
– This is qualified wages paid after March 12, 2020
– For 2020, take the total qualified wages paid and multiply by 50% to
determine you credit
– Example:
o Employee makes $40,000 a year = $10,000 per quarter
o You use PPP funds to pay employee through June 30, 2020
o 3rd quarter 2020, employee is paid $10,000 x 50% = $5,000 ERC
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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Calculating the Credit
For 2021, the credit would be as follows:
– Take the total qualified wages paid and multiply by 70% to
determine you credit but this is allowed each quarter for qualified
wages up to $10,000 per quarter
– Example:
o Employee makes $40,000 a year = $10,000 per quarter
o You use PPP funds to pay employee through March 31, 2021
o 2nd quarter 2021, employee is paid $10,000 x 70% = $7,000 ERC
o 3rd quarter 2021, employee is paid $10,000 x 70% = $7,000 ERC
o 4th quarter 2021, employee is paid $10,000 x 70% = $7,000 ERC
o Total ERC for 2021 = $21,000

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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How to
Claim the
Credit?
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Claiming the Credit for 2020
For 2020, you will need to amend your 941 quarter payroll
tax filings with a 941X
– May be able to do through your payroll provider
– May need to go to your CPA

* Information provided is subject to change based on legislative updates and is current as of 3/17/2021
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Claiming the Credit for 2021
For 2021, there are three options as long as you have not
filed your quarter 941
– Wait until you file your 941 and claim the credit then
o Can carry any overpayments forward to the subsequent quarter and offset payroll tax
deposits owed or ask for a refund

– Estimate your credit and file a Form 7200 “Advance Payment of
Employer Credits Due to COVID-19” then on your 941 you will need to
show the amount received
o May need to send the 7200 to your payroll provider

– Estimate your credit and withhold from paying your payroll tax deposits
currently up to the amount of the credit
o IRS has said they will not charge penalties for failure to timely deposit employment
taxes
* Information provided is subject to change based on legislative updates and is current as of 3/17/2021
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FAQ’s
If an employer is subject to a governmental order to fully or partially
suspend its business operations and the order is subsequently lifted in
the middle of a calendar quarter, is the employer an eligible employer for
the entire calendar quarter?

•

Yes. An employer with business operations that are fully or partially
suspended due to a governmental order during a portion of a calendar
quarter is an eligible employer for the entire calendar quarter. However, only
wages paid with respect to the period during which the employer is fully or
partially suspended due to a governmental order may be considered
qualified wages.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
How is the period during which there is a significant decline in gross
receipts determined?

•

Employer A’s gross receipts were $100,000, $190,000, and $230,000 in the first,
second, and third calendar quarters of 2020, respectively. Its gross receipts were
$210,000, $230,000, and $250,000 in the first, second, and third calendar quarters of
2019, respectively. Thus, Employer A’s 2020 first, second, and third quarter gross
receipts were approximately 48 percent, 83 percent, and 92 percent of its 2019 first,
second, and third quarter gross receipts, respectively. Accordingly, Employer A
experienced a significant decline in gross receipts commencing on the first day of the
first calendar quarter of 2020 (the calendar quarter in which gross receipts were less
than 50 percent of those in the same quarter of 2019) and ending on the first day of
the third calendar quarter of 2020 (the quarter following the first quarter in which the
gross receipts were more than 80 percent of those in the same quarter of 2019).
Thus, Employer A is an eligible employer during the first and second calendar
quarters of 2020.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
What are “gross receipts” for an employer?
•

Gross receipts of the taxable year generally includes total sales (net of returns and
allowances) and all amounts received for services. In addition, gross receipts include
any income from investments, and from incidental or outside sources.

•

For example, gross receipts include interest (including original issue discount and taxexempt interest within the meaning of section 103 of the Code), dividends, rents,
royalties, and annuities, regardless of whether those amounts are derived in the
ordinary course of the taxpayer's trade or business. Gross receipts are generally not
reduced by cost of goods sold, but are generally reduced by the taxpayer’s adjusted
basis in certain property used in a trade or business or capital assets sold. Gross
receipts do not include the repayment of a loan, or amounts received with respect to
sales tax if the tax is legally imposed on the purchaser of the good or service, and the
taxpayer merely collects and remits the sales tax to the taxing authority.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
What wages may a large eligible employer treat as qualified wages?
•

Large eligible employers may treat wages (other than any wages taken into account under
sections 7001 and 7003 of the FFCRA) paid to employees after March 12, 2020, and
before January 1, 2021, only for the time they are not providing services during the period
in the calendar quarter in which the employer’s business operations are fully or partially
suspended due to a governmental order or during a calendar quarter in which the employer
experiences a significant decline in gross receipts as qualified wages.

•

Large eligible employers may not treat wages as qualified wages if they were paid to
employees for the time that they provide services to the employer.

Example 1: Employer D, a large eligible employer operating a local chain of full service
restaurants in State X, is subject to a governmental order for restaurants to discontinue sitdown service to customers inside the restaurant, but may continue food or beverage sales to
the public on a carry-out, drive-through, or delivery basis. Employer D continues to pay wages
to kitchen staff and certain waitstaff needed to facilitate fulfillment of carry-out orders. Wages
paid to these employees for the time that they provide carry-out service are not qualified
wages.
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
May an eligible employer treat payments made to former employees who
have terminated employment as qualified wages for purposes of the
employee retention credit?
•

Payments, including severance payments or other post-termination payments, made
to a former employee following termination of employment are not considered
qualified wages for purposes of the employee retention credit. Payments may be
considered qualified wages only if the payments are made to an employee while
employed by the eligible employer. Payments made in connection with a former
employee’s termination of employment are not qualified wages because they are
payments for the past employment relationship and thus are not payments made with
respect to an employee during the time for which the employee retention credit may
be claimed. Whether an employee has terminated employment is based on all of the
facts and circumstances, including whether the employer has treated the employment
relationship as terminated for purposes other than the continuation of wage
payments.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
Does the employee retention credit reduce the expenses that an eligible
employer could otherwise deduct on its federal income tax return?
•

Yes. Section 2301(e) of the CARES Act provides that rules similar to section
280C(a) of the Code shall apply for purposes of applying the employee retention
credit. Section 280C(a) generally disallows a deduction for the portion of wages
or salaries paid or incurred equal to the sum of certain credits determined for the
taxable year.

Accordingly, a similar deduction disallowance applies under section 2301(e)
of the CARES Act with regard to the employee retention credit, such that an
employer's deduction for qualified wages, including qualified health plan
expenses, is reduced by the amount of the employee retention credit.
(An employer does not, however, reduce its deduction for the employer’s share of
social security and Medicare taxes by any portion of the credit).

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
What records should an eligible employer maintain to substantiate
eligibility for the employee retention credit?
•

An eligible employer will adequately substantiate eligibility for the employee
retention credit if the employer creates and maintains records that includes:
– Documentation to show how the employer determined it was an eligible employer
that paid qualified wages, including:
o Any governmental order to suspend the employer’s business operations;
o Any records the employer relied upon to determine whether more than a nominal
portion of its operations were suspended due to a governmental order or whether
a governmental order had more than a nominal effect on its business operations;
o Any records the employer used to determine it had experienced a significant
decline in gross receipts;
o Any records of which employees received qualified wages and in what amounts;
o In the case of a large eligible employer, work records and documentation showing
that wages were paid for time an employee was not providing services.

– Documentation to show how the employer determined the amount of allocable
qualified health plan expenses.
* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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FAQ’s
– Documentation related to the determination of whether the employer is a
member of an aggregated group treated as a single employer for purposes
of the employee retention credit and, if so, how the aggregation affects the
determination and allocation of the credit.
– Copies of any completed Forms 7200 that the employer submitted to the
IRS.
– Copies of the completed federal employment tax returns that the employer
submitted to the IRS (or, for employers that use third-party payers to meet
their employment tax obligations, records of information provided to the
third- party payer regarding the employer’s entitlement to the credit claimed
on the federal employment tax return).
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FAQ’s
Do I still get to claim the tip credit if I take advantage of the ERC?

•

Our interpretation is yes you do. In one of the IRS FAQ’s, they note that the
ERC is not a reduction of the employer portion of FICA and the employer
portion of FICA is not part of qualified wages. Hence, we believe the tip
credit can still be taken. This is our interpretation, and the IRS has not
issued any guidance on this topic as of this presentation.

* Information provided is subject to change based on legislative updates and is current as of 3/17/21.
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Restaurant Revitalization Fund
•
•
•

•
•
•

•

•

$25 billion fund to be administered by the SBA
Own or operate 20 or fewer establishments as of March 13, 2020
Eligible entities include a restaurant, food stand, food truck, food cart, caterer, saloon, inn,
tavern, bar, lounge, brewpub, tasting room, taproom, licensed facility or premise of a
beverage alcohol producer where the public may taste, sample, or purchase products, or
other similar place of business in which the public or patrons assemble for the primary
purpose of being served food or drink.
An eligible business receives a tax-free grant equal to its pandemic- related revenue loss
– 2019 gross receipts less 2020 gross receipts
Must reduce by 1st and 2nd draw PPP loans
Funds must be used on payroll, mortgage obligations, rent, utilizes, maintenance, supplies
(protective equipment and cleaning), normal food and beverage inventory; operational
expenses, etc.
SBA will start accepting applications in late April for priority applications (small busines
concerns owned and controlled by women, veterans, or socially and economically
disadvantaged small business concerns.
Any business not fitting the above is probably looking at May/June
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Resources:
Henry+Horne
COVID-19 Updates
www.hhcpa.com/covid-19

ERC, PPP + eBook
Resources
ERC Decision 2020
Flowchart
ERC Decision 2021
Flowchart
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Questions?
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